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Memorandum 91-50

Subject: Study D-1001 - Miascellaneocus Creditors' Remedies Matters

The Commission has decided to review technical problems in
enforcement of judgments statutes. {See Minutes of April 1991
meeting.) Attached to this memorandum is a staff draft of several
amendments needed to correct problems arising in the last several years
that have been brought to the Commission’s attention. Alsc attached as
Exhibit 1 iz a letter from Lt., Anthony J. Piscilotta, on behalf of the
California State Sheriffs' Association, outlining several wage

garnishment problems.

WAGE GARRISHMENT PROCEDURES

Background

The Wage Garnishment Law (now Code Civ. Proc. §§ 706.010-706.154)
was enacted on Commission recommendation in 1978. The statute provided
for a continuing levy on a debtor's earnings for a period of 90 days
{starting 10 days after service and concluding 100 days after
service). The judgment creditor was not permitted to relevy on the
debtor's earnings for a 1l0-day period following the conclusion of the
100-day period. This permitted other general crediters to have a turn
at satisfying their judgments.

In preparing the wage garnlshment legislation, the Commission was
concerned with the then-existing law under which a ereditor could
garnish earnings for a 90-day period and repeatedly relevy to the

exclusion of other creditors:

The major drawback of the continuing levy 1s that it
gives a preferred position to the creditor who first resorts
to legal process to enforce his claim. If the levy 1is given
effect indefinitely, the debt is large, and the debtor’s
earnings modest, subsequent creditors may be postponed for
substantial periods of time. Some conmpromise between
nultiple levies and an unlimited continuing levy is necessary.




[Recommendation Relsting to Wage Garnishment Procedure, 13 Cal. L.
Revigion Comm'n Reports 601, 619-20 (1976).] Consequently, a 120-day
levy period was recommended because the Commission was advised that
this period "would permit complete satisfaction of the majority of
consumer debts.”" IXd. at 620 n. 16. It is interesting to note that the
120-day termination period was cut down to 100 days 1in the
Legislature. A limited period reduces the incentive of creditora to
resort to wage garnishment, A long withholding period was considered
undesirable since it would encourage hasty wage garnishments by
creditors seeking tc establish a priority.

By 1989, however, the climate in Sacramente had changed and the
California Association of Collectors was successful 1n sponsoring
legislation to repeal the 90-day withholding perled. See 1989 Cal.
Stat. ch. 263. We are Iinformed that the repeal was approved by
interested parties since it eliminated a lot of paperwork and expense.
For creditors and levying officers, the repeal eliminated the need to
get a new earnings withholding order and serve it every 100 days for as
long as the judgment remained unsatisfied, Tracking one continuing
levy i3 more convenlent for employers than complylng with a series of
90-day perliods separated by 10-day grace pericds. For debtors,
elimination of the 90-day perlod saves expenses for which debtors are
ultimately liable and perhaps avolds the danger of belng fired for
repeated wage garnishments. (Hote, however, that it is illegal to fire
an employee for garnishments on one judgment. Labor Code § 2929(b).)

On the other hand, the repeal of the 90-day withholding period
left a number of related 1ssues unanswered and created some technical
problems. How long is an earnings withholding order effective under
the new rule?t How long does an employer keep the withholding order on
file in case an employee who has left employment or been lald off is
rehired? How long does an employer keep a withholding order for a
general money judgment waiting in 1line in a situation where a
garnishment with a higher priority (support, taxes) is in effect? How
are partial satisfactions through wage garnishment to be kept
relatively current in the court file? When is the writ of execution,
the basis for the earnings withholding order, to be returned? How are

costs and interest to be determined and collected in a long-term wage




garnishment? Will exemption determinations become stale during an

extended garnishment?

Duraticn of E ings Withhold Orde
Code of Civil Procedure Section 706.022(a) now provides that the
withholding period ends at the earliest of the following times:

(1) The date the employer has withheld the full amcunt
specified in the order.

{(2) The date of termination specified in a court order
served on the employer.

{3) The date of termination =specified in a notice of
termination served on the employer by the levying officer.

We are mainly concerned with the first rule.

The levying officer {or registered process server) i1issuea an
earnings withholding order on application by the judgment creditor.
See Sections 706.102, 706.108. The "full amount s8pecified 1in the
order" is not more than the amount stated in a leviable writ directed
to the levying cofficer, plus daily interest as stated in the writ to
the date of isguance of the earnings withholding order and the fee for
service of the order. See Section 706.125(e). Section 706.028
authorizes issuance of another earningas withholding order for costs and
interest accrulng after 1issuance of an earlier earnings withholding
order. (It is apparent that an absolutely complete satisfaction is
impossible to achieve in this fashion since interest will always keep
accruing after an earnings withholding order is issued. This issue is
discussed infra.)

As the law now stands, the only definite limitation on the
duration of an earnings withholding order is the general limitation on
enforceability of a Jjudgment, A mnoney judgment {other than an
installment judgment) becomes unenforceable 10 years after entry umless
reneved within that time, and all enforcement preocedures cease when the
judgment becomes unenforceable. See Sections 683.020, 683.110. But if
a judgment is renewed, existing liens may be extended as provided in
Section 683.190 and existing “enforcement proceedings” commenced
pursuant to a writ or order may be continued as provided in Secticon

$83.200. Thus, for example, it appears that an earnings withholding




order served on January 1, 1990, to garnish the earnings of a 20-year
old judgment debtor could continue for 45 years, inte the year 2035,
when our 65-year old judgment debtor retires —- assuming that the
creditor has renewed the judgment in a timely fashion and served notice

of renewal on the employer.

Two-Year Withholding Period?
This discussion considers a better response to the dissatisfaction

with the 90-day withholding period than outright repeal of all limits,
as was done in the 1989 legislatien. The two-year withholding pericd
is offered for discussion, but has not been implemented in the attached
staff draft for the simple reason that we understand it would be
opposed by the sponsor of the repeal legislation.

Many, if not all, of the objections to the 90-day withholding
period could be solved with a Ilonger withholding period, such as a
maximum two-year period running consecutively with the 1life of the writ
of execution. This approach would avoid the need to create gpecial
accounting, return, and termination rules for the earnings withholding
order, such as are proposed infra. It would also deal with the
objection to paperwork, duplicate accounting problems, and the expense
to employers, judgment creditors, and judgment debtors. Elimination of
the 90-day withholding period swept away a lot of bureaucratic detail
to the benefit of all concerned, but this advantage would not be lost
with a withhelding period of two years.

A two—year period 1s, in effect, a set of eight 90-day withholding
periods, so the savings in paperwork is substantial. As the
withholding period 1s extended beyond the 1life of the writ, new
bureaucratic troubles and expenses begin to mount, We need to cover
separate returns of the writ and of the earnings withholding order,
perhaps by way of a supplemental return, Different accounting rules
need to be established. Special rules concerning how long an earnings
withholding order may remain dormant before it terminates become
advisable.

A two-year period, with a 10-day gap before relevy, would also
give other creditors a chance to get some satisfaction. As a public

policy, it may not be desirable for one creditor to have a l0-year (or




more) lock on the wages of the debtor to the exclusion of all other
creditors., ©On the cother hand, if the creditor successfully levies on
the debtor's house, the levying creditor is not expected to share the
execution sale proceeds with other creditors.

As noted above, the staff 1s not proposing the two-year
withholding perliod in the attached draft because it would most likely
be opposed by the sponsors of the bill repealing the 100-day rule, the
California Association of Collectors {(CAC). Since they managed to get
thefr bill passed only two years ago, it may be premature to seek
revision of that policy. A telephone discussion with a representative
of CAC leads us to the conclusion that CAC prefers not te have any
particular time 1limit on the duration of the earnings withholding
order. It would alsc appear that CAC 1s not impressed with the
argument that more than one creditor should get satisfaction from the
debtor.

Return Procedures
A3 enacted, the Enforcement of Judgments Law asaumes that wage

garnishment activity by a general creditor will have concluded by the
time the writ of execution needs to be returned to the court. Code of
Civil Procedure Section 699.560 provides for return of the writ of
execution two years after issuance or, If no levy is made within the
first 180 days, promptly after 180 days from issuance. A levy may be
made under a writ only during its first 180 days, and this includes
wage garnishments. These rules are designed to ensure that enforcement
papers are relatively current so that they will refleet the correct
amount owing on the Jjudgment, taking into account partial satisfactions
as well as costs and interest added to the Jjudgment, With a 90-day
withholding period, the garnishment would be over before the writ had
to be returned, but this is no longer the case, and levying cofficers
are uncertain how to proceed. Traditicnally, levying officers view the
writ as providing their authority, and there is some uneasiness 1in
continuing te cellect on an outstanding wage garnishment without a
writ. In the past, levying officers have organized their accounts
based on outstanding writas. This structure has been undermined to some

extent because of the open-ended earnings withholding order for




support, which has never been subject to the 90-day limitation. See
Section 706.030. We are informed that earnings withholding orders for
support are a problem, but since they do not constitute a very
gignificant percentage of wage garnishments, the problem can be dealt
with. The problem takes on a greater significance when all wage
garnishments are open—ended.

In order to_deal with these concerns, in the attached draft the
staff o es the follow evisions; (1} Continue the important
rule concerning the return of writs of execution, but provide for a
"supplemental return"” at the time the earnings withholding order
terminates, and (2) since the order may terminate long after the writ
is returned, require regular accountings by the levying officer to the
court, in the manner of a return, so that court records will be kept
relatively current. In this manmner, the policies supporting the
traditional rules for issuance and return of writs will be served.

Costs, Interest, and Fees

As mnoted above, the amount of the earnings withholding order is
based on the amount of the writ, which includes costs and interest
added to the judgment, daily interest accruing after issuance of the
writ until the earnings withholding order is issued, and specified
levying offlicer fees which are controlled by statute. There 1z a
problem 1in getting a full satisfaction by wage garnishment under
existing law, and this problem is magnified as the life of the earnings
withholding order is extended since there 1s no explicit authority for
adjusting the amount to reflect interest, costs, or fees after issuance
of the order,

It is in the interest of both debtors and creditors to get a full

satisfaction where feasible, oposes to permit levyi

officers to adjust the amount due on the earnings withholdins order to
deduct partial satisfactions 2 dd da t s the amount

remaini unsatisfied gatisfactions into account

add statutory fees accruing after issuance of the order, and (4) costs
added to the judgment pursuant to Section 685,090,




Ten-Day Moratorium Between Garnishments

The 10-day moratorium between garnishments by the same creditor
has no importance in a scheme permitting unlimited continuing levies.
Accordingly, the attached draft would eliminate this rule, See Code
Civ. Proc. § 706.107. We would not change the 10-day delay at the

gtart of withholding since this delay 1s needed for the convenience of
employers. See Section 706.022(a).

One-Year Lien
Code of Civil Procedure Section 706.029 provides that service of

an earnings withholding order creates a one-year lien on all of the
employer’s property in the amount required to be withheld. The 1lien
runs from the date the earnings subject to withholding became payable
and is satisfied when the amount required to be withheld is paid over.
In effect, the creditor has a serles cof overlapping liens for the
amount that should have heen withheld in such cases. This 1ien

provision should work just as well under an extended withholding period
and the gtaff would leave it unchanged.

Dormant and Suspended Earnings Withholding Orders

If an employee whose wages are subject to garnishment leaves
employment, the order is not terminated, but remains in place and will
pick up the employee’s earnings if the debtor is reemployed during the
withholding period. See Code Civ. Proc. § 706.022 & Comment. An
earnings withholding order for support, which otherwise is open-ended,
terminates one year after the debtor's employment terminates, See
Section 706.030(b)(1).

In addition, if an earnings withholding order is iIn effect and
another order with priority is served, the first order remains in
place. If earnings are sufficient (an unlikely situation), both orders
may be effective. Normally, however, the general creditor's order is
suspended while a supervening wage assignment for support, earnings
withholding order for support, or tax withholding order 1s paid. If
the supervening order is satisfied before the withholding period under
the first order expires, withholding will resume under the first
order. See Section 706.022 & Comment.




Dormancy and suspension did not present much of a problem when
withhelding lasted only 90 days. But with no practical limit on the
duration of an earnings withholding order, it is conceivable that an
order could lie dormant in the employer's personnel office for years,
to snare the debtor should he or she be reemployed. Endless dormancy
creates the potential for a great deal of confusion and burdensome
paperwork. It 1s unrealistic to expect employers to retain orders
without end, or to require levying officers to maintain files on
inactive collections for year after year.

In the case of suspension by withholding under a supervening
order, the situation is8 similar. The debtor is employed and subject to
garnigshment under the supervening order. If it 1s a tax order for a
limited amount certain, perhaps it makes sense to hold the first order
for a while until the supervening order can be satiafied., But if the
supervening order is for a large amount or 1s for a continuing support
obligation that consumes all withholdable earnings, it makes no sense
to keep the first order on file indefinitely.

The staff proposes to terminate earnings withholding orders where
no amounts are bel collected fo [+ uous period of 1 days
Thie limit would apply regardless cof the reason for the noncollection,
and so would apply both to dormancy where the debtor has left
employment and tc subordination to other orders, The time pericd is
longer than levying officers and employers would like, we can be sure,
but shorter than general creditors would prefer. The time pericd is
about half that applicable to earnings withholding orders for support
where the debtor has left employment. The staff believes that a longer
period 1s appropriate in the case of support orders on the ground of

public policy.

IRTERROGATORIES TO0 JUDGMERT DEBTOR

Code of Civil Procedure Section 708.020 in the attached draft
would reconcile a conflict bYetween the procedure for propounding
interrogatories to the judgment debtor in aid of enforcement and the 35
interrogatory 1limit in Section 2030 of the general discovery statute.




PROCEDURE FOR REVIEW OF DEBTORS' EXEMPTIONS

Before the next meeting, the staff will prepare an overview of
debtor's exemptions. The Commission is mandated by statute to review
exempt amounts and report to the Governor and the Legislature every 10
vears starting on July 1, 1983, See Code Civ. Proc. § 703.120. As
recorded in the April Minutes, we do not anticipate recommending any
exemption changes in light of the ongoing legislative involvement in
the area. However, 1t is appropriate to solicit suggestions from
interested persons when the tentative recommendation on creditors'

remedies matters 1s circulated for comment.

Respectfully submitted,

Stan Ulrich
Staff Counsel
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EXHIBIT 1

January 30, 1991

Mr. John H. De Moully

Executive Secretary

California Law Revision Commission
4000 Middlefield Rd., Suite D2
Palo Aitc, CA 94303-4739

Dear Mr. De Moully,

| write you at the suggestion of Pam Hulse of the Judicial Councii,

and on behalf of the California States Sheriffs' Association Civil

Procedures Subcommittee, to request the review of specific language

and procedures of the new wage garnishment law. In discussing the

new law with levying officers throughout the State numerous areas of

concern were identified with respect to the Civil Code of Procedure

laws related to wage garnishments, and the employer's instructions

of the Earnings Withholding Order (Wage Garnishment) form.

| will list for you the specific areas of concern,

1. Withholding Period

The following is an excerpt from the employer's instruction:

"Your duty to withhold does not end if the employee no
longer works for you, for any reason, if the employee
returns to work during the withholding period the
withholding must be resumed."

Under the old law, the withholding period was 100 days.
Pursuant to the new law effective January 1, 1990 neither

the levying officer nor the employer is able to determine

the maximum duration of the withholding period. Additionally,
the levying officers have no idea as to how long they should
keep the writ before returning it to court, when they no
longer receive collections from the employer.

2125 - 19th Street, Suite 103 « P.O.Box 160168 « Sacramento, California 95816-0168

Telephone {916) 448-4242 « Fax {916} 448-2137
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2. Interruption of Wage Garnishment by an Order of Higher Priority.

Levying officers have received inquiries from employers who
are uncertain as to whether they should eventually resume
collection on the first order after the order of higher priority
is fully satisfied., Again, the levying officer is placed in a
position of not knowing how long they should hold the writ
before returning it to court.

3. Writ Return to Court Pursuant to CCP 699.560 and it's impact
on_an Earnings Withholding Order.

The existing language in CCP 699.560 does not address the
procedure of continuous collection under the wage garnishment
taw. There presently is a contradiction between the procedures
set forth by the Judicial Council allowing the continuous
collection of a judgment regardless of the time necessary to
collect the total amount, and CCP 699,560 which sets two years
from date of issuance as the maximum time the levying officer
should hold the writ, except for Sub-section {a2) and (b).
There needs to be an additional sub-section allowing the writ

to be held under an earnings withholding order.

4. Full Satisfaction of Judgment by an Earnings Withholding Order.

At the present time the earnings withholding order is designed
to collect only the amount of money noted on the order which
includes the judgment amount, service fee, levying officer's
assessment fee and interest calculated to the date of service.

Under the existing wage garnishment law, a creditor is unable
to collect interest beyond the date of service without re-ievying
at a later time. As a result of this situation, the majority of
writs are returned to court partiaily satisfied, and it appears
unlikely that all the interest can ever be fully collected with
the present procedures, unless the daily interest on the remain-
ing balance, is collected by the employer.

In closing, | hope that | have sufficiently described the areas that
! request review of and in the event you should need additional inform-
ation, please contact me at my office (4#15) 554-7231.

Thank you for your time and consideration in this matter.

. IOTTA, Lieutenant
Chairman, Civil Procedures Sub-Committee
Room 333, City Hall

San Francisco, CA 94102

cc: Civil Committee
CSSA Office
Judicial Council of California
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EMPLOYER: Entor the 'mmng' date 1o assist your record keeping.

Data this order was received by amployer (specily ihe date of personal delivery by mvymg aﬂi‘cer or the date mad receipt was

signed): -

1. ‘A judgement creditor has obtained this order 10 collect a court judgement against your employee. You are directed to withhold pan
of the samings of the amplcryee {see mstmct:ons on reverse of rh:s form). Pay the wuhheld sums to the levying officer (nama :
and addrass abova). -

: . r

If the employee wnrks hr you now, you must, givo thl employes a copy uf thi: order and the Employu Innrucuona within 10

= days after receMng lhls order. - ‘

camplate bolh eopios of the form Employar's Rstum and mail them to the levying officer within 15 days alter receiving this order,

whether ot the smployee worls or you. A TER EST CAL CyLATED . TO PATE OF SERVICE,

z .The total amount due is § Count 10 calendar days from ths date when you

received this order. If your employns pay penod ends befora the tenth day., do not withhold earnings payabie for that pay penod
Da wnhholcl from aammgs that are payaﬂe for any pay penod ending on or after that tenth day. -

s

. INTEREST AFTER- SERVICE UNKNowN TO EMPLOYER AND NaT CaLLccrE»

cﬂmnua mml'nldmg for all pay periods until you withhold the amount due. The lsvying officer will notity you of an assessment

* you should withhold in addition to the amount due. Do not withhoid mora than the lotal of thess amounts. Never withhold any .

- eammga pﬂyable be'lore tha baglnmng of the aarnmgs wnthholdmg period.

'lhe iudgmam was snnared in the abovs court on (date):
o {H diﬂarem from the plalmrﬂ} is [name)f‘”‘“‘ Ty

W -

The judgment creditor

- Ths EMPLOYEFI S ENSTRUCTIONS oan the feverse tell you how much of the employsa's earnings o wnhhold each pay day and answer
otherquesucnsyoumayhava o g .

- ] ({Type or prodt name) Im
— e T — wammmrl:]nsérsmmocsssssm--- - -
(Employar’s Insiructions on reverss) C “
Form Adopted by the . % gﬁlg
Judicial Council of Calilornia EARNINGS WITHHOLDING ORDER - . Py
962.5(2) [Rev. January 1, 1530] (w.ga Gamlshmant) -
— J— e e ik P

EARNINGS WITHHOLDING ORDER )
{WAGE GARNISHMENT)




CMPLOYER'S INSTRU L
- EARNINGS WITHHOLDING ORDERS

the nstricions 7 L2tagricn 150 the reverse of this form Aa-
scribe your uzrly oo T LGvinz nformation 10 your Bmpioyse
Trand \hE ievying offics-,

Your other dulies ars 70 WITHHOLD THE CORRECT AMOUNT
CF EARMNILGS (if ary; and PAY IT TO THE LEVYING OFFICER
durng the withnolo.ng pencd.

The withnolding perad s ihe perod covered by the Earnings
Withhotding Orcer 155 orger). The withholding periog tegins t3n
(10) calencar days aitar ¥Cu receive the order and cnntinuss 1nti
ihe total amount cue. pius the levying ofticer assessment, is
withheld.

it may end sooner if (1) you receive a wrilten notice signed by the
levying officer speciying an earier termination cate, or {2) an oraer
of migher prority (explainea on the reverse of the EMPLOYER 'S
RETURN) is received. - -= - - .= - oo

Yeu are enutied to tely on and should obey all written notices

signed byihe wvyimg omicer, . ._

" The -Jorm-Employer's Aeturn describes several -situations thar
coulg affect the witnnoiding periog for this order. If You receive
more than cne Earrirgs Withnolging Orger dunng a withholding
period. review that form 1Empiloyer's Returny for instructions. - -
Your duty 19 withhss doesnof end #t the emplovee no longer
works ‘for vou. for any reason if the employe® returns o wark
during tha “withnelding penog. the withholding must be resumeg.

oo

- - e 4
WHAT TG 0O WITH THE MGNEY . -

R R

The amounts withhed guring the withholding period must be ozig

W0 the levang officer ay the 15:h of the naxt month arer eacn
cayday. |1 v3u wisk s pav more frequentty than monthly, eacn
pavment moes: be maze wthin ten 110) days after the ciose of :na
pay panga, S L RS :

Be sure Io mary R2sh cratt wth the case numoer, the feveag
Cificer s fiz numici, [ o Ferenl. ang the employee s name so e
mongy wi! ko 2pplied fo the correct account,

-~ .

HAT IF YOU STILL HAVE QUESTIONS?
The garmsnmant 13 =123 0 the Coce of Civil Procegure
ISgnning et sectio- Szcuons 706 022. 708.003, ara
708,104 Bxp:ain tne €mpiover § dunes. . L
The Federai /292 Garmsnment Law and iegeral rules provide tng
basic protecians on wnich the Califarnia law is based. lnaguiries

- .
LA

Loy

aO0UE-the 1SAer3 iaw Wi e -answered -by mad.:- telephone o - -

cersanal inlerview &t any aiice of the Wage and Hour Division of
e U.3. Cepartment of Lanor. Offices are listed in.the teiephone
directory Lrzer the U.S Denartment of Labor in the U'S. Govern..
mer bsirg.

| THE CHART SELOW AND THESE INSTRUCTIONS |

DO NOT APPLY TO ORDERS FOR THE SUPPORT OF |
| A SPOUSE, FORMER SPOUSE. OR CHILD. . -

1

The cran relow siiows HOW MUCKH 1O WITHHOLD

when the f=deral mimmum wage is $3.80 per hour,
When the FZDERAL minimum wage changes on Aprit 1.
1991, the levying officer will provide a chart showing the
new withholding rates.

FEDERAL MINIMUM WAGE: $3.80 per hour

COMPUTATION INSTRULCTIONS

State and fegaral taw limts the amotint of earnings that can be
withnield, The smitations are based on the employee’s disposanla
earnings. whh ara different fram gross pay ar take-home pay.

To astermine ne CORRECT AMOUNT OF EARNINGS TO BE
VATHHELSD i1f any). compute the empioyes's disposabie earnings.

{A) Earmings include any meney. (whatner called wages, salary,
GMMISSICAs. SUNUSES OF &nyining else) thal is paid by an empioy-
TELL an Kiigicy e (ur perscral services. Vacation or sick pay is
subiect to wrthiholding as it .5 recewed ty the empioyee. Tips arg
generally not inc'uded as earrngs since they are not paid by the
empIover.

(B) Disposabie earnings are tns earnings leit after subtracting the
part of the earnings a state or federal law requires an employer to
~withho!d. Generally these required deductions are ( 1) federal in-
come dax. (2) feceral social secunty, (3} state income tax, (4) state
gisabiity insurance, and (5}_oau blic i
ment systems. Disposable earmings will changs when the required
deductians change. : o mAmm

AMer \he employes's disposadie earnings are known, use the chart
bewow to determine wnat amount should be withhald. In the eolumn
- ksteg.uncer the smpioyes's pay peniod. find the employee's dis-
posabie earpings. Tha amount shown below that is.the amount to
be withhela. For example. ¥ the employee is Baid disposable

“ii Tl Gl BeUY 1WCe @ montn (semi-monthly). the correct amount

" to withhold is 25 percent each payday. or $100.

The crart below is basea 23 the minimum wage which was
efiective Jdanuary ¥,-1981. 1t will change if the minimum wage
changes. Resinctons are basea on the misimum wage effective at
the ume the earmngs are pzrzoie.

Dcoasionallv, the emplovee's garnings will also be subject to an
Trzer Assigring Salary or Waces an order available from famity
<2rs dor ooid supoce Sruy. The amount required lo be
Tof that crgger show:is Se geducted from the amount to be
b3 thes arger,

—{MPORTANT WARKINGS—
ST THE LAW ©2 = 3S THE ENPLOYEE BECAUSE OF -
WG5S WITHHOLDING CADERS FOR THE PAYMENT OF
ClHLY CWE INDEBTEDNEZS Mo matle: how many orders you
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MISCELLANEQOUS CREDITORS' REMEDIES REVISIONS

Code Civ, Proc ended Costs erest under writ

SEC. . Section 685.050 of the Code of Civil Procedure is amended
to read:

685.050. {a) If a writ is 1ssued pursuant to this title to
enforce a judgment, the costs and interest to be satisfied in a levy
under the writ are the following:

(1)} The statutory fee for issuance of the writ.

(2} The amount of interest that has accrued from the date of entry
or renewal of the judgment te the date of issuance of the writ, as
adjusted for partial satisfactions, if the judgment creditor has filed
an affidavit with the court clerk stating such amount.

(3) The amount of interest that accrues on the principal amount of
the Judgment remaining unsatisfied from the date of 1ssuance of the
writ until the date interest ceases to accrue,

(4) The levying officer's atatutory coats for performing the
duties under the writ.

(b) In a levy under the writ, the levying officer shall do all of
the followlng:

(1) Collect the amount of costs and interest entered on the writ
pursuant to paragraphs (1) and (2) of subdivision (a).

(2} Compute and collect the amount of additional interest required
to be collected by paragraph (3) of subdivision {a) by reference to the
daily interest entered on the writ. If amounts collected do not fully
satis the money judgment, the levying officer shall adjust the smount

of daily interest to reflect the partial satisfactions, and make the
next collection by reference to the adjusted amount of daily interest.

(3) Determine the collect the amount of additional costs pursuant

to paragraph (4) of subdivision (a).

Comment., Subdivision (b) of Section 685.050 is amended to provide
for recomputation of the amount of daily interest accruing on & money
judgment in the case of partial satisfactions. See also Sections
685.010 (rate of interest on Jjudgments), 685.030 (cessation of
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interest). The need to recompute the amount of dally interest is
particularly important 1in the case of a continuing levy under an
earnings withholding order. See Section 706.024 (amount required to
satisfy earnings withholding order). The purpose of the recomputation
requirement is teo permit the full satisfaction of a money judgment
during the course of a continuing levy. See Section 685.030(a){2), (c)
{interest ceases to accrue on amount of partial satisfaction when
amount received by levying officer). Recomputation aveids the
potential of withholding an excessive amount, which would occur if the
full amount of daily interest noted on the writ of execution were
cellected without adjustment for partial satisfactions.

Code C ended Addition of co to judgment

SEC. . Section 685.090 of the Code of Civil Procedure igz amended
to read:

685.090. <{a) Costs are added to and become a part of the judgment:

(1) Upon the filing cf an order allowing the costs pursuant to
this chapter.

(2) If a memorandum of costs is filed pursuant to Section 685.070
and no moticn to tax is made, upon the expiration of the time for
making the motion,

{b) The costs added to the judgment pursuant to this section are
included in the principal amount of the jJudgment remaining unsatisfied.

{c) If a writ or earnings withholding order is outstanding at the
time the costs are added te the judgment pursuant te this sgection, the
levying officer shall add the amount of such costs to the amount to be
collected pursuant to the writ or earnings withholding order if the

levying officer receives either of the following before the writ or
earnings withholding order is returned:

(1) A certified copy of the court order allowing the costs,

(2} A certificate from the clerk of the court that the costs have
been added to the judgment where the costs have been added to the
judgment after a memorandum of costs has been filed pursuant to Section
685.070 and no motion to tax has been made within the time allowed for
making the motion.

(d) The levying officer shall include the costs described in
gubdivision (c¢) in the amount of the sale or collection distributed to
the Jjudgment creditor only if the levying officer recelves the
certified copy of the court order or the clerk's certificate before the

distribution is made.
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Comment, Subdivision (¢) of Section 685.090 is amended to
authorize the addition of costs to a judgment in a case where
collection is being made under an earnings withholding order. See
Sections 706.010-706.154 (Wage Garnishment Law}.

Code Civ, Proc, e Ret o t ecution

SEC. . Sectlon 699.560 of the Code of Civil Procedure is amended
te read:

699.560. (a) Bxcept as provided in subdivisions (b) and (c), the
levying officer to whom the writ of execution is delivered shall return

the writ to the court, together with a report of the levying officers’
actions and an accounting of amounts collected and costs incurred, at
the earliest of the following times:

{1) Two years from the date of issuance of the writ.

{2) Promptly after all of the dutles under the writ are performed.

{3) When return is requested in writing by the judgment crediter.

{4) If no levy takes place under the writ within 180 days after
its issuance, promptly after the expiration of the 130-day pericd.

{5) Upon expiration of the time for enforcement of the money
Judgment.

{b) If a levy has been made under Section 700.200 upon an interest
in personal property in the estate of a decedent, the writ shall be
returned within the time prescribed in Section 700.200.

{c) If a levy has been made under Section 4383 of the Civil Code
on the Jjudgment debtor's right to the payment of benefits form an
employee pension benefit plan, the writ shall be returned within the
time prescribed in that sectlon.

da) If e has e de he Wage Garnishment Law
Chapter 5 (commencing with Section 706.010), the writ of execution

shall be returned as provided in subdivision (a) and a supplemental

return shall be made as ovld in Section

Gogment , Subdivision (d) is added to Section 699.560 as a
eross-reference to the special rule concernlng returns where an
earnings withholding order continues in force after the writ of
execution is required to be returned.

Code Civ ") amende to withhol arnings
SEC, . Section 706.022 of the Code of Civil Procedure 1z amended

to read:

e ]
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706.022, (a) As used in this section, "withholding period” means
the perlod which commences on the 10th day after service of an earnings
withholding order upon the employer and which continues wuntil the
earlieat of the following dates:

(1) The date the employer has withheld the full amount apeeified
in required to satisfy the order.

{2) The date of termination specified in a court order served on
the employer,

{3) The date of termination specified in a notice of termination
served on the employer by the levying officer.

{b) Except as otherwise provided by statute, an employer shall
withhold the amounts reguired by an earnings withholding order from all
earnings of the emplcyee payable for any pay perlecd of the employee
which ends during the withholding period.

{(c} An employer is not 1liable for any amounts withheld and paid
over to the levying officer pursuant to an earnings withholding order
prior to service upon the employer pursuant to paragraph (2) or (3) of
subdivision (a).

Comment, Subdivision (a)(l) of Section 706.022 is amended for
conformity with Section 706.024 (amount required to satisfy earnings
withholding order).

The remainder of this Comment i1s drawn from the Comment to Section
706.023 as enacted, with revisions to reflect the amendment of this
section in 1989. See 1982 Cal. Stat. ch. 1364, § 2; 1989 Cal. Stat,
ch. 263, § 1.

Section 706.022 states the basic rules governing the employer's
duty to withhold pursuant to an earnings withholding order.

Subdivision (b) requires the employer teo withhold from all
earnings of an employee payable for any pay period of such employee
which ends during the "withholding period."” The "withhelding period”
is deacribed in subdiviasion (a). It should be noted that only earnings
for a pay period ending during the withholding periced are subject to
levy. Earnings for prior periods, even though still in the possession
of the employer, are mnot subject to the order., An employer may not,
however, defer or accelerate any payment cof earnings to an employee
with the intent to defeat or diminish the satisfaction of a judgment
pursuant to this chapter. See Section 706,153,

Under subdivision (a), the withholding period generally commences
10 calendar days {not working or business days) after service of an
earnings withholding order is completed. See Section 706.101 (when
service completed). For example, if an order 1s served on Friday, the
withholding period would commence on the second following Monday. See
Section 12 (computation of time), The 10-day delay affords the
employer time to process the order within its organization, i.e.,
deliver the order to the employer's bookkeeper, make bookkeeping
adjustments, and so on.

—4—
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The introductory clause to subdivision (b) recognizes certain
exceptions to the general rule stated in subdivision (b). An employer
is not generally required to withhold pursuant to two orders at the
same time, except in special cases involving withholding orders for
support or taxes., Thus, an ordinary earnings withhclding order served
when an earlier order 1is in place will not be given effect. See
Section 706.023 (priority of orders) and Comment. See also Sectlon
706.104(a) (nc withholding if debtor not employed and no earnings due).

The withhelding period does mot end until the first of the events
described in paragraphs (1) through (3) of subdivision (a) occurs. The
empleyer has a continuing duty to withhold during the withholding
period. See also Section 706.032 (termination of dormant or suspended
order).

Paragraph (1) requires the employer to stop withholding when the
full amount required to be satisfy the earnings withholding order has
been withheld. See Section 706.024 (amount required to satisfy order).

Paragraph (2) reflects the fact that the court may order the
termination of the earnings withholding order. See Section
706.150{g). Of course, in scme situations, the court will only modify
the prior order, and the employer then must comply with the order as
modified for the remainder of the withholding period.

Paragraph (3) requires the employer to stop withholding when
gserved with a notice of termination. See Section 706.101 (manmner of
service). A notice of termination is served (1) where the levying
officer is notified of the satisfaction of the judgment, (2) where the
judgment debtor has claimed an exemption for the entire amount of
earnings but the judgment creditor has failed within the time allowed
to flle with the levying officer a notice of copposition to claim of
exemption and a notice of the hearing on the exemption, or (3) where
the order has been dormant or suspended for 180 days. See Sectiocns
706.027 {satisfaction of judgment), 706.032 (termination for dormancy
or suspension), 706.105(f) (grounds for termination of withholding
order in exemption proceeding).

The Judgment creditor has an affirmative duty to inform the
levying officer of the satisfaction of the jJudgment. See Section
706.027.

Service of an order for the collection of state taxes suspends the
duty of an employer to withhold pursuant to a prior order {other than
an order for support). See Section 706.077 (tax ordera). However,
this is only a suspension. After the tax order 1s satisfied, if the
withholding period for the prior order has not ended, the employer must
again withhold pursuant to the prior order, See Section 706.032
{termination in case of suspensicn for 180 days by supervening order).

Similarly, the duty tc withhold is not terminated by the layoff,
discharge, or suspension of an employee and, if the employee is rehired
or returns to work during the withholding period, the employer must
resume withholding pursuant to the order. See also Section 706.032
{termination in case of dormancy for 180 days).

The termination of certain types of orders — orders for the
collection of state taxes and support orders —— 1s governed by sepatrate
rules. See Sections 706.030 (support orders), 706.078 (tax orders).

Sometimes an order will be terminated without the employer’'s prior
knowledge. Subdivision (c¢) makes clear that an employer will not be
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subject tc liability for having withheld and paid over amounts pursuant
to an order prior to service of a written notice of termination of the
order. In such a case, the employee must look to the judgment creditor
for the recovery of amounts previously pald to the Judgment creditor.
See Bection 706.154 (employer entitled to rely on documents actually
served). See alsoc Section 706.105(i) (reccvery from levying officer or
Judgment creditor of amounts received after order terminated).

An earnings withholding order may also be affected by federal
bankruptcy proceedings. See the Comment to Section 706.020.

Code Civ, Proc, 2 re red to t e ings

withholding order
SEC. . Section 706.024 is added to the Code of Civil Procedure,

to read:

706.024, {a) The amount required to satisfy an earnings
withholding order is the total amount required to satisfy the writ of
execution on the date the order is issued, with the following additions
and subtractions:

{1) The addition of the statutory fee for service of the order and
any other statutory feea for performing duties under the order.

{2) The addition of costs added to the order pursuant to Section
685.090,

{3) The subtraction of the amount of any partlal satisfactions of
the order.

{4) The addition of daily interest accruing after issuance of the
order, as adjusted for partial satisfactions.

{b) From time to time, the levying officer shall give written
notice to the employer of the amount required to satisfy the earnings
withholding order and the employer shall determine the amount to
withheld based upon the levying officer’s notice, notwithstanding a
different amount stated in the order originally served on the employer.

Comment, Section 706.024 1s new. This section provides for
adjustment of the total amount required to satisfy an earnings
withholding order. 8ince an active order continues in force until it
is satisfied, it 1s necessary to recompute the total amount due so that
a full satisfaction may be achieved. Thus, the amount stated as owing
in the earnings witbholding order when it is issued 18 subject to
adjustment by the amounts provided in subdivision (a).

See also Sections 685.030 {(accrual of interest and satisfaction),
685.050 (costs and interest under writ), 685.090 (c) (costs added to
writ or order after issuance)}, 695.210 (amount required te satisfy
money judgment), 699.520(e) (amount enforceable under writ of
execution).
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Code Giv, Proc, § 706,026 (amended), Receipt, accowmt, and
disbur t e o) &

SEC. . Section 706.026 of the Code of Civil Procedure is amended
to read:

706.026, {a) The levying officer shall receive and account for
all amounts reeeived pald by the emplover pursuant to Section 706.025

and shall pay the amounts 8e recelved over to the person entitled

thereto at least once every 30 days.

(b) From time to time, but at least once every 180 davys, the

levying officer shall account to the court for all amounts collected
and costs and intereat added to the amount due on the earnings
withhelding order,

Comment, Subdivision (b) iz added to Section 706.026 to provide
for an accounting to the court of activities under an earnings
withholding order., This accounting is in the nature of a return on a
writ and is required whether or not the writ has been returned. See
Section 699.560 (return of writ of execution). When the earning
withholding order terminates, the levying officer is to make a
supplemental return on the writ. See Section 706.033 (supplemental
return).

The change in subdivision (a) is a technical, nonsubatantive
change 1ntended to conform the language cof this section to Section
706.025.

Code Civ, Proc, § 706,028 (repealed)., Subsequent earnings withholding

order for costs and interest
SEC. . Section 706.028 of the Code of Civil Procedure 1is

repealed.
706028 r——Bubjeect—toSeetion-F786+10Fy—aftenr—the—amount—stated-as

owing-in--the--earninge -withhelding-erder—is—paid,the judgment-ereditor
nay—apply--for--fsswance—of—ancther —earnings—withholding—order—eovering
essta—-and —interest--that-may—have—-acepuied—ainee—applieation—for—the
prier—ordesr

Comment, Section 706.028 1is repealed because 1t 1s unneeded.
Costs added to the Jjudgment and fees and iInterest accruing after
issuance of an earnings withholding order may be added to the amount
collectible under the order, without the need for a new order, See
Section 706.024. If a Jjudgment is not fully satisfied before an
earnings withholding order is terminated, another order may be issued
to collect the balance due on the judgment pursuant to this chapter.
See Section 706.102 {(issuance of earnings withholding order).
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Code Civ, Proc., § 706.030 (technical amendwent)., Withholding order for
support

SEG. . Section 706.030 of the Code of Civil Procedure iz amended
to read:

706.030. (a) A "withholding order for support” 1s an earnings
withholding order issued on a writ of execution to collect delinguent
amounts payable under a judgment for the support of a child, or spouse
or former spouse, of the Judgment debtor. A withholding order for
support shall be denoted as such on its face.

{b) Kotwithstanding any other provision of this chapter:

{1) An employer shall continue to withhold pursuant to a
withholding order for support until the earliest of the dates specified
in paragraph (1), (2), or {3)y—or—£4) of subdivision (a) of Section
706.022, except that a withholding order for support shall
automatically terminate one year after the employment of the employee
by the employer terminates.

(2) A withholding order for support has priority over any other
earnings withholding order. An employer upon whom a withholding order
for support 1s served sghall withhold and pay over earnings of the
employee pursuant to such order notwithstanding the requirements of
another earnings withholding order.

(3) Subject to paragraph (2) and to Article 3 {commencing with
Section 706.050), an employer shall withheld earnings pursuant to both
a withholding order for suppert and another earnings withholding order
simultaneously.

Comment , Section 706.030(b)(1) 1s amended to correct the
cross-reference to Section 706.022 (as amended by 1989 Cal. Stat. ch.
263, § 1). This 1s a technical, nonsubstantive change.

SEC. . Section 706.032 1s added to the Code of Civil Procedure,

to read:

706.032. (a) Except as otherwise provided by statute, an earnings
withholding order terminates at the conclusion of any continuous
180-day period in which no amounts are withheld under the order,

whether because the judgment debtor’s employment has terminated or
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earnings are being withheld under an order or assignment with higher
priority, or for any other reason.

{(b) If the levying officer has not received any payments from the
employer for a 180-day period, the levying officer shall determine
wvhether the earnings withholding order has terminated pursuant to
subdivision (a) and serve notice of termination of the order on the
employer.

Comment, Section 706.032 provides for the automatic termination
of dormant or superseded earnings withholding orders. If the debtor
leaves employment after an earnings withholding order has become
effective, the duty to withhold continues for 180 days under
subdivision (a). If the debtor returns to work during this periocd, the
employer 1s required to resume withholding pursuant to the order.
Similarly, if withholding under a general creditor's earnings
withholding order is suspended because of withholding under an earnings
withholding order or assignment for support or an earnings withholding
crder for taxes, the suspended order remains in effect until 180 days
have elapsed with no withholding. See Sections 706.030 (support
crders), 706.031 (wage assignment for support), 706.078 (tax orders),

The levying officer has a duty under subdivision (b) to determine
vhether an earnings withholding order has terminated under subdivision
(a)., The employer is not liable for amounts withheld and paid over to
the levying officer wuntil notice is served pursuant to subdivision
{(b}. See Section 706.022{(c).

For a special rule concerning termination of earnings withholding
orders for support, see Section 706.030(b)(1). If the debtor 1is not
employed and no earnings are due when the withhelding period would
begin under Section 706.022, the service of the order is ineffective
and is not subject to the 180-day rule of this section. See Section
706.104(a).

Code Civ, Proc, § 706,033 (added), Supplemental return on writ
SEC. . Section 706.033 is added to the Code of GCivil Procedure,

to read:

706,033, If the writ is returned before the earnings withholding
order terminates, on termination of the earnings withholding order the
levying officer shall make a sgupplemental return on the writ. The
supplemental return shall contain the same information as an original
return pursuant to S8ection 699.560.

Comment, Section 706.033 provides explicit authority for making a
supplemental return on a writ where withhelding under an earnings
withholding order continues after the writ is returned. See also
Section 706.026 (account of levying officer for amounts collected).
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Code Clv C ] Itional order
same t creditor

SEC. . Section 706.107 of the Code of Civil Procedure 1is
repealed.

706+10Fv———If—-an-—-employer--—withholdo—earninga——purovant--to——an
earnings—withholding —erdery,——the——judgment-—-ereditor—-who--obtained——the
order—may—not--cause-—anether—carninga-withhelding-order--to-be—served-on
the--same-—enployer—reguiring—the—employer—to-—withheld-—ecarnings——of—-the
same—emplaovee—during--the -0 -daye—follewing—the--expiretion-ef-the-prier
earnings—withhelding-ordes,

Comment, Section 706.107 is repealed. The provision for a l0-day
grace period before serving another earnings withhelding order became
obsolete with the deletion of the 100-day provision from Section
706.022{a). Bee 1989 Cal. Stat. ch. 263, § 1. An overlapping earnings
withholding order invelving the same parties on the same Judgment is
ineffective, See Section 706.023(c).

Co ¥, Pro a fo . o
earnings withholding order

SEC. . Section 706.121 of the Code of Civil Procedure is amended
to read:

706.121. The "application for issuance of earnings withholding
order" shall be executed under oath and shall include all of the
following:

{a) The name, the last known address, and, if known, the social
gsecurity number of the Judgment debtor.

{b) The name and address of the judgment creditor.

{(c) The court where the judgment was entered and the date the
Judgment was entered.

{d) The date of issuance of a writ of execution to the county
where the earninga withholding order 1s sought.

{e) The total amount #e——he—withheld-pursvent-—te required to
satlsfy the order on the date of issuance (which shall may not exceed
the amount required to satisfy the writ of execution on the date of the
jssuance of the order plus the levylng officer's statutory fee for
service of the order).

(f) The name and address of the employer to vwhom the order will be

directed.

—10-
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{g) The name and address of the person to whom the withheld money
is to be pald by the levying officer.

Comment , Subdivision {(e) of Section 706.121 1is amended for
consistency with Section 706,024 which governs the amount required to
satisfy an earnings withholding order and Section 706.125(e) {contents
of earnings withholding order). See Section 706.024 and Comment.

Code Civ, Proc, § 706,125 (amended). Contents of earnings thholdi
order

SEC. . Section 706.125 of the Code of Civil Procedure is amended
te read:

706.125. The "earnings withholding order" shall include all of
the following:

{a) The name, address, and, if known, the social security mumber
of the judgment debtor.

{(b) The name and address of the employer to whom the order is
directed.

{c) The court where the Jjudgment was entered, the date the
judgment was entered, and the name of the judgment creditoer.

(d} The date of issuance of the writ of execution to the county
where the earnings withholding order is sought.

{e) The total amount #that-may—bewithheld-pursusnt—te required to
satisfy the order on the date of issuance (which may not exceed the
amount required to satisfy the writ of execution on the date of
issuance of the order plus the levying officer's statutory fee for
service of the order).

(f) A description of the withholding pericd and an order to the
employer to withhold from the earnings of the jJudgment debtor for each
pay pericd the amount required to be withheld under Section 706.050 or
the amount specified In the order sublect to Section 706.024, as the
case may be, for the pay periods ending during sueh the withholding
period.

{g) An order to the employer to pay over to the levying officer at
a specified address the amount required to be withheld and paid over
pursuant to the order in the manner and within the times provided by
law.

(h) An order that the employer fill out the "employer's return”

=11-
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and return it by first-class mail, postage prepaid, to the levying
officer at a specified address within 15 days after service of the
earnings withholding order.

(i) An order that the employer deliver to the Jjudgment debtor a
copy of the earmings withholding order and the "notice to employee of
earnings withholding order™ within 10 days after service o¢f the
earnings withholding order; but, if the judgment debtor is no longer
employed by the employer and the employer does not owe the employee any
earnings, the employer 1s not required to make such delivery.

(j) The name and address of the levying officer.

Comment, Subdivisions (e) and (f) of Section 706.125 are amended
for consistency with Section 706.024 which governs the amount required
to satisfy an earnings withholding order. See Section 706.024 and
Comment .

Code Civ, Proc 2 am Writt interrogatories to
Judgment debtor

SEC. . Section 708.020 of the Code of Civil Procedure is amended
to read:

708.020. (a) The judgment creditor may propound written
interrogatories to the Jjudgment debtor in the manner provided in
Section 2030 requesting information to aid in enforcement of the money
judgment. The judgment debtor shall answer the interrogatories in the
manner and within the time provided by Section 2030.

(b} The judgment creditor may not serve interrogatories pursuant
to this section within 120 days after the judgment debtor has responded
to interrogatories previcusly served pursuant to this section or within
120 days after the judgment debtor has been examined pursuant to
Article 2 (commencing with Section 708.110), and the judgment debtor is
not required to respond to any interrogatories so served.

(¢) Interrogatories served pursuant to this section may be
enforced, to the extent practicable, 1in the same mammer as
interrogatories in a civil actien.

d e limitatjion provid by Section on the number o
interrogatories that may be propounded applies to each set of

interrogatories opounded from time to time pursuant to t section

but does not a umulative t nter atories propounded by the

pdgment creditor to the dgment debtor

-]12~
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Comment, Subdivision {(d) 1s added to Section 708.020 to make
clear that the 35 iInterrogatery limit in Section 2030(c) 18 not a
cumulative limitation on interrogatories to Judgment debtors, Thus,
for example, a judgment creditor may propound 25 Interrogatories to the
judgment debter and then 120 days later propound 30 more
interrogatories without running afoul of the limitations in Section
2030. See also Section 2016(c) (discovery article applies in
enforcement of judgment as provided in this article}.

-13-




